
Notice: Thie decision may be formalfy revised before i t  is publ ished in the Distr ict
of Cofr.mbia Register. Part ies should pronptly noti fy this off ice of any errors so
that thy may be co.r iected before publ ishing the decision- This notice is not
intended to provj.de and opportunity for a substantive chal lenge to the decision.

Government of the District of Columbia
Public Employee Relations Board

In the Matter of:

American Fed€ration of Govemment
Employees, Local 872 (on behalf of
Christopher Hawthome),

Petitioner,
PERB Case No. 03-A-05

Opinion No. 727
and

Dstrict of Columbi aWater and
Sewer Authority,

Respondent.

DtrCISION AND ORDER

On August 20, 2003, the American Federation of Govemment Employees, Local 872
('AFGE"), filed an Arbitration Review Request ("Request"). AFGE seeks review ofan arbitration
award ('Award') which "allowed the fDistrict of Columbia Water and Sewer Authority] to impose
a 15 day suspension on the Union President, Mr. Hawthorne." (Request at p. 2). AFGE contends
that the: (1) th€ arbitrator was without authority to grant the Award and (2) Award on its face is
contrary to law and public policy. (Request at pgs. 2-3)- The District ofColumbia Water and Sewer
Authority ('WAS,a') opposes the Request.

The issue before the Board is whether "the award on its face is contrary to law and public
policy'' or whether "the arbitrator was without or exceeded his or her jurisdiction . . . ." D.C- Code
$ 1-605.02(6). Upon considerationofthe Request, we find that AFGE has not established a statutory
basis for our review. Therefore, pursuant to Board Rule 538.4, AFGE's request for review is denied.

WASA imposed a thirty (30) day suspension on the Grievant (Chdstopher Hawthome,
President oflocal 872) for insubordination, AFGE filed for arbitration on behalfofMr. Hawthome.
In a decision issued on August l, 2003, the Arbitrator determined that WASA had sufrcient cause
to take adverse action against the Grievant. Howweq the Arbitrator found that WAS A violated
Article 57, Section D of the parties' master agrcement when it failed to initiate the ' Notice of
Proposed Disciplinary Action'within the 45-workday limit. (Award at p, 9). As a result, the
Arbitrator determined that the thirty (3 0) day suspension was inappropriate. Thereforg the Arbitrator
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reduced the suspension to fifleen ( l5) days. (Award at p. 9).

AFGE takes issue with the A$itrator's Award. AfGE asserts that the Arbitrator exceeded
his authority by allowing the agency to impose a fifteen (15) day suspension. Specifically, AFGE
claims that the Arbitrator rendered an awa.fd that: (1) conflicts with the express terms ofthe parties'
master agreement and (2) fails to derive its essence from the agre€ment.

In support of its argument, AFGE cites Article 57, Section D,t of the parties' master
agreement which provides in pertinent part as follows:

No corrective or adverse action shall becommenced morethan 45
workdays (not including Saturdays, Sundays or legal holidays) after
the date that the Authority knew or should have known the act or
occunence allegedly constituting cause. (Emphasis added.),

AFGE asserts that the plain language ofthe above-referenced provision ofthe parties' master
agreement, makes it clear that no disciplinary action can be commenced after 45 workdays. Also,
AFGE argues that in the present case, the Arbitrator found that the "Notice ofProposed Disciplinary
Action" was untimely. Nevertheless, Arbitrator Applewhaite concluded that WASA had cause to
take adverse aotion against the Grievant. As a result, the Aftitrator still allowed WASA to impose
a 15 day suspension on the Union President, Mr. Hawthome. AFGE contends that "such an award
flies in the face ofthe collective bargaining agreement under Article 58."? (Request at p 2). In view
ofthe above, AFGE asserts that the Arbitrator "acted outside tlle scope ofhis power by modifiing
the penalties and time frame that were bargained for under the collective bargaining agreernent."
(Request dt p.2). ln addition, AFGE claims that the award fails to derive its essence from the
agreement.

In the present case, the Arbitrator reasoned that the grievance before him involved the
interpretation ofArticle 57, Section D ofthe parties' master agreement- (See, Award at p. 8). As a
result, we believe that one of AFGE's grounds for review only involves a disagteement with the
Arbitrator's interpretation of Article 57, Section D of the parties' master agreement. Moreoveq
AFGE merely requests that we adopt its interpretation of the above-referenced provision of the

rln its Arbitration Review Reques! AFGE cites Article 58 ofthe parties' master
agreement. However, Article 58 only contains general information conceming the grievance and
arbitration procedures. The language that AFGE refers to concerning the time ffame for
proposing disciplinary action is actually contained in Article 57, Section D ofthe master
agreement. In view of the above, we assume that AFGE's reference to Article 5 8 is a
typographical error and that they intended to refer to Article 57, Section D.

2see footnote 1 .
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ma$er agreement-

Based on the above and the Board's statutory basis for reviewing arbitration awards, AFGE
contends that the Arbitrator exceeded his authority by modirying 'the time frame for meeting out
discipline under the collective bargaining agreement." (Request at p- 3). We disagree.

we have held that..[b]y agreeing to submit the settlement of [a] grievance to arbitration, it

[is] the Arbitrator's interpretation, not the Board's, that the parties have bargained for." Universitv
ofthe District ofcolumbia and University ofthe District ofColumbia Faculty Assooiation4{EA 37
DCR 5666, Slip Op. No. 248 at pgs. 3-4, PERB CaseNo. 90-A-02 (1990)- Moreover"'[t]he Board
will not substitute its own interpretation or that of the [petitioner] for that of the duly designated
Arbitrator." District of Columbia Department of Corrections and Intemational Brotherhood of
Teamsters. Local Union No. 246. 34 DCR 3616, Slip Op. No. 157atp 3, PERB CaseNo. 87-A-02
(1987).

In additioq we have held that an Arbitrator's authority is derived "ftom the parties' agreement
and any applicable statutory ard regulatory provisions." D.C. Dept. ofPublic Works and AFSCME.
Local2091.35 DCR 8186, Slip Op. No. 194 at p. 2, PERB CaseNo. 87-A-08 (i988) Furthermorg
we have determined that an Arbitrator does not exceed his authority by exercising his equitable
poweq unless it is expressly restricted by the parties' collective bargaining agreement 3 See' D.C.
Metropolitan Police Department and FOP/MPD Labor Committee, 39 DCR6232, Slip Op. No. 282'
PERB Case No. 92-A-O4 (1992). In the present case, AFGE does not cite any provision of the
parties' master agreement which limits the Arbitrator's equitable power. Thereforg once the
Arbitrator determined that WASA had cause for taking disciplinary action against the Grievant, he
also had authority to reduce the suspension due to WASA's failure to comply with procedural rights
guaranteed to the Grievant by the master agreement. a

As a second basis for review, AFGE asserts that the Arbifator' s Award is contrary to law and
public policy. AFGE points to D.C. Code $ 1-617.04 (a)(1) (2001 ed.) and contends that the award
is contrary to this code provision. Specifically, AFGE claims that "since Mr' HaMhome was acting
in his capacity as the Union steward and engaging in protected activity, he [could not] be disciplined
for insubordination. [As a result, AFGE asserts that] an award that allows discipline against a Unior
steward for exercising his right to engage in concerted activity is contrary to law." (Request at p 3).
The Arbitrator considered AFGE's argument and noted that itlis common for union gdevance
representatives to be given special privileges and immunities in the performance of their duties.
However, he observed that this immunity is not unlimited. For example, he opined that both sides
have a duty to maintain tJle integrity of the agreement at all times. In additioq he noted that Article
5-B of the parties' master agreement states that "all parties shall conduct such meetings with
appropriate professional courtesy and decorum." In the present case, he concluded that "clearly,

3We note, that ifthe parties' collective bargaining agreement limits the arbitrator's
equitable power, that limitation would be enforced.

4The A.rbitrator concluded that the "Notice ofProposed Disciplinary Action" was not
delivered to the Grievant until 48 days after the incident. (Award at p, 9).
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things got out ofhand and there is also no doubt that the Grievant knew ofthe consequences of his
behavior.,, (Award at p.s). specifioally, he noted that the crrievant's prior disciplinary action for the
same offense, insubordination, would indicate his familiarity with the issue. Furthermore, the
Arbitrator found that. as Union President, the Grievant was all the more responsible for knowing the
consequences involved and setting an example. The Arbitrator concluded that in a case where there
was no immediate threat to the safety ofpersons or property, the rule ofthumb to "obey now and
griwe late/' applies (Award at p. 8). In view ofthe above, t}e Arbitrator found that WASA: (1) did
not retaliate against the Gdevant and (2) had cause for taking adverse action against the Grievant.

Inthe present case, the Arbitrator considered AFGE's argument. However, he concluded tlat
WASA's action did not amount to fetaliation. In light ofthe above, we believe tlat AFGE's second
claim involves only a disagreement with the Arbitrator's findings and oonclusions. We have held that
a "disagreement with the Arbitrator's interpretation - . . does not render the award contrary to law
and public policy." AFGE" Local 1975 and Deot. ofPublic Works, 4S DCR 10955' Slip Op. No 413
atp.3, PERB CaseNo.95-A-02 (2001). To set aside an award as oontrary to law and public policy,
the Petitioner must present applicable law and definite public policy that mandates that the fubitrator
arrive at a different result. Seg AFGE. Looal 631and Dept- of Public Works- 45 DCR 6617, Slip
Op. No. 365, PERB Case No. 93-A-03 (1993). Also, we have found that by submitting a matter to
arbitratioq "the parties agree to be bound by the Arbitrator's interpretation ofthe parties agreement
and related rules and regulations as well as his evidentiary findings and oonclusions upon which fhe
decision is based." Universitv ofthe District ofColumbia and University ofthe District of Columbia
Facultv Association, 39 DCR 9628, Slip Op, No. 320 atp.2, PERB Case No. 92-A44 (1992).

As noted above, we find that AFGE's second claim involves only a disagreement with the
Arbitrator's findings and conclusions. This is not a sufficient basis for concluding that the: (1)
Arbitrator has exceeded his authority or (2) Award is contrary to law or public policy.

We find ttrat the Artitrator's conclusion is based on a thorough analysis and cannot be said
to be clearly erroneous or contrary to law and public policy. For the reasons discussed, no statutory
basis exist for setting aside the Award; the Request is therefore, denied.

ORDER

IT IS EEREBY ORDERED THAT:

(l) The Arbitration Review Request is denied.

Q) Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance-

BY ORDf,R OF THD PUBLIC EMPLOYEE RELATIONS BOARD
Washingtoq D.C.

November 18, 2003
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